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COMPULSORY RETIREMENT FUND MEMBERSHIP 

 
From time to time I get to hear of employers engaging new staff members and in the 
course of their negotiations agreeing to turn a blind eye to the compulsory membership 
of the retirement fund rule. In these cases the new employee will often convince the 
employer that he or she has their own retirement policy (R.A.) and cannot afford the 
additional contribution that the pension or provident fund requires. The employer being 
only too keen to engage the employee and possibly save some money agrees to allow 
the person to forego membership of the fund. 
 
This decision is fraught with danger and could turnaround and bite the employer where it 
hurts most, i.e. in the bank account! 
 
In South African Income Tax law there is no such thing as voluntary membership of an 
employer sponsored pension or provident fund! Once an employee satisfies the eligibility 
conditions as set out in the fund rules he or she is obliged by law to join the fund. Under 
the definition of a Pension or Provident fund (c) (ii) (bb) in the Income Tax Act it states: 
“that membership of the fund throughout the period of employment shall be a condition 
of the employment by the employer of all persons of the class or classes specified therein 
who enter his employment on or after the date upon which the fund comes into 
operation”. 
 
Typically the rules of a retirement fund will state that an employee becomes eligible to 
join the fund “on appointment to the permanent staff”. Therefore in terms of the Act and 
the fund rules, once an employee is appointed to your permanent staff the necessary 
steps must be taken for them to join the fund. 
 
Please also ensure that your employment contract or letter of appointment clearly spells 
out that there is a retirement fund in existence, that it will be a condition of employment 
that they join the fund, as well as the amount, in percentage terms, of both the required 
employer and member contributions. 
 
In addition, the level of death and disability benefits should also be stipulated in the 
contract. Please be careful however not to just record that viz “should you die in service 
your dependants will receive a lump sum equal to 3 times your annual salary”. 
Underwriting restrictions may result in the employee being covered for a lesser amount 
than the 3 times annual salary. The adage of “terms & conditions apply” must be 
included. It is recommended that you consult a proper labour or H.R. expert to ensure 
that your employment contracts are properly drafted. 
 



   

 

So, if you are one of the employers who have not enforced the compulsory membership 
rule what are the possible ramifications?  
Firstly, a contravention of the Income Tax Act could result in a fine and approval of your 
retirement fund could be withdrawn by SARS. Withdrawal of approval will meant that you 
will not be able to claim the employer contributions to the fund a tax deduction. 
Secondly, should a non fund member die (Murphy’s law says this will happen) a clever 
lawyer could successfully argue in court that in terms of the retirement fund rules the 
deceased should have been made to join the fund and enjoy the benefits thereof. This 
could result in the employer being liable for the death benefits due to the deceased’s 
dependants! Can your business suddenly afford to pay a lump sum equal to (to use the 
example) 3 times annual salary? 
 
Employers can avoid being caught out by not allowing employees to persuade you to 
waive the requirement of compulsory membership of a retirement fund. If you are 
already in this position I would recommend that you rectify the matter as soon as 
possible. 
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